21 June 2010

Mr Mark Maskell
Secretary

Tax Practitioners Board
PO Box 9825
PENRITH NSW 2740

By email: tpbwebsite@ato.gov.au

Dear Mark

Submission on Exposure Draft Information Sheets —C  ourses in commercial law,
Australian taxation law and basic GST/BAS principle s

The Institute of Chartered Accountants in Australia (the Institute) welcomes the
opportunity to make a submission to the Tax Practitioners Board (Board) on the Exposure
Draft Information Sheets on the meaning of:

a course in commercial law that is approved by the Board;

a course in Australian taxation law that is approved by the Board; and

a course in basic GST/BAS taxation principles that is approved by the Board.
Our comments on each Exposure Draft (ED) are outlined separately below.
1. ED on course in commercial law
The Institute’s comments on the ED on “a course in commercial law” primarily relate to
the requirement that the course should include an introductory law unit, and the

equivalent of two or more commercial law units, as set out in paragraph 9 of the ED.

That is, the Board takes the view, at paragraph 17, that “the equivalent of three university
level subjects amounting to a total of 300 to 390 hours of study and tuition” are required.

The Board observes that this is equivalent to the former requirement of 18 months of
commercial law, under the old law (paragraph 35).

Our comments on the Board'’s view are as follows:

Requirement for three (3) subjects in commercialla w

Under the old law", the study in commercial law requirements were not prescribed in the
law, but rather the requirements were predicated upon the course in accountancy being

one certified by a university, college or institution as containing a course in commercial
law of not less than 18 months, constituted by “subjects however named”. The onus

! Sub-regulation 156(2) of the Income Tax Regulations 1936
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was therefore not on a practitioner to establish that they had completed 3 distinct commercial law subjects, but
rather, the focus was that the accounting course contain adequate content on commercial law principles either
in dedicated law or other subjects. Where such certification could not be obtained regarding the qualification,
the academic requirement was met if a person had “such other qualification as the Board regard[ed] as
equivalent to that qualification”. In practice, we understand that the use of this ‘discretion’ was the rule rather
than the exception. As such, the status quo in the tax profession was that Boards typically approved
qualifications by exercising their discretion which enabled them to regard particular qualifications as equivalent
to those containing a course in commercial law of not less than 18 months constituted by “subjects however
named”.

We understand that the approach of the Boards in the past was to assess qualifications holistically. This holistic
approach recognises that a qualification can contain an adequate component of commercial law principles
overall, in the form of dedicated law subjects and in the form of foundation legal principles in other subjects, e.qg.
taxation, and accounting theory, professional and regulatory processes.

Given that the historic status quo was not to strictly mandate 18 months worth of commercial law® (and certainly
not to strictly require 3 semester subjects), we submit that the Board’s immediate approach to approving “a
course in commercial law” under the new regime should be consistent with the historical approach. On this
basis, we consider that traditional accounting qualifications (e.g. BCom), which typically contain only two (2)
commercial law subjects, should be regarded as a satisfying the minimum requirement for “a course in
commercial law”, and therefore be approved by the Board, in accordance with the approach of the former Board
guidelines on this requirement.

We believe that this would maintain the bar at the level of the historic status quo which the Board
acknowledges, at paragraph 9, delivers an appropriate level of commercial legal knowledge for a practitioner
providing tax agent services.

The Institute’s Chartered Accountant (CA) admission process is aligned with this historic approach of the
Boards in that each of the Institute’s accredited degrees, which are a pre-requisite for entry into the CA
program, are regarded as fully satisfying our “commercial law” study requirements for admission as a CA. That
is, the Institute’s standard accredited accountancy courses contain two (2) dedicated commercial law subjects
(broadly labelled for our purposes as ‘Introduction to Law and Commercial Law’ and ‘Australian Corporations
Law’), and one (1) taxation law subject. The course then contains one further Taxation module as an additional
course for a prospective CA to undertake and pass. No further commercial law subjects are specifically studied
or required in order to become admitted as CA.

Based on the above, we have difficulty with the Board’s view at paragraph 10 that the content of a tax law
course should not be taken into account towards satisfying the requirements for a course in commercial law.
The ED itself recognises, at paragraph 7 that the law of trusts is covered in the taxation law subject (often
solely). Similarly, the ED on a course in Australian tax law recognises, at paragraph 7, that fundamental legal
principles are included in the taxation law subjects, e.g. the legal system, constitutional aspects, separation of
powers, and basic business entities including partnerships, trusts and companies.

If taxation law or law elements of other subjects cannot be counted towards the required commercial law
content in the overall qualification, we submit that the appropriate number of distinct commercial law subjects is
two (2) semester length subjects.

If the Board were to go further and strictly require a practitioner to be able to point to three (3) semester subjects
in commercial law, this would be a departure from the past holistic approach under the old law, and from the
approach of the Institute to its CA program prerequisites and admission requirements. In our view, a

2 In fact, under the sub-regulation 156(4) alternative, no commercial law was required at all, only a 2 year accountancy course, followed by
a post-graduate or technical and further education (TAFE) course.



Submission on Exposure Draft Information Sheets

requirement over and above the level set by the Institute for qualification as a CA would be overly onerous for
all tax agents across the board as it would set the benchmark even higher than the peak professional bodies in
tax currently require.

If this were the case, our observation would also be that the commercial law requirements are out of balance
with the taxation and accounting requirements, i.e. compared with the equivalent of only two (2) semester
subjects in taxation law, particularly when the area of practice that we are concerned with is that of a tax agent
(not a commercial law specialist). We discuss this balance further below.

While the Board states, at paragraph 2, that it recognises that “a balance needs to be struck between what is
achievable within the modern educational and professional paradigm and assuring high professional standards”,
the Board clearly contemplates that the requirement for three (3) commercial law subjects may indeed mean
that:

“in many cases applicants .. will need to undertake study outside their primary course to ensure that the
commercial law content is met”; and

not all of the “commercial law” topics required by a tax agent are offered at universities.

The Institute does not believe that either of the above outcomes is appropriate or necessary to achieve the
objectives of the new Tax Agent Services regime.

The Board’s reference at paragraph 1 of the ED to the need to increase the educational expectations is in our
view taken out of context. This should not be interpreted as support for the view that the past academic
requirements for tax agents in relation to commercial law, Australian tax law, and accountancy were inadequate
and need to be increased.

In terms of ‘lifting the bar’, the intention of the new Tax Agent Services regime was to improve the overall
standard of services provided by the tax profession as a whole, by expanding the regulatory regime to all tax
agents and BAS agents. Specifically, the Explanatory Statement (ES) to the Tax Agent Services Regulations
(the Regulations), at page 3, states that the bar will be lifted in respect of BAS agents who will face barriers to
entry. Therefore, it was not the academic benchmark for the tax profession that needed to be improved. Rather,
the regulatory regime needed to be modernised and enhanced by improving its flexibility and the sanctions
available to lift the standard of tax services falling below the level reasonably expected of a competent taxation
professional. The objective was not to lift the bar on academic requirements above the highest bar currently set
by the tax profession, such as in the Institute’s CA program.

We therefore request the Board to amend the ED to clarify that:

the approach has not changed from that historically taken by the Tax Agent Boards in relation to the 18
months of study in commercial law requirements;

the commercial law requirements will be viewed holistically, in terms of the whole of the commercial law
content being covered in a degree or qualification, such that the overlap in content is recognised and
counted simultaneously towards both law and tax requirements (in line with the past approach and that
adopted by the Institute in relation to its CA program); and

consequently, the required number of distinct commercial law subjects is two (2) semester length
subjects.

Longer-term aspirational commercial law requirement S

While we do not believe it is currently necessary or appropriate, should the Board have aspirational goals of
reshaping the commercial law requirements in the long term, we submit that such endeavour would need to be
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approached in a manner akin to that of best practice tax policy reform. In this respect, the report of the Tax
Design Review Panel contains specific recommendations on the approach to be taken to effectively design and
implement policy changes over the long term, i.e. a discussion paper on the design, followed by a
comprehensive consultation process with stakeholders, and a transparent, well-measured implementation
process, with appropriate transitional measures.

By contrast, the proposal outlined in paragraph 12, to take a “progressive approach” to the requirements for a
course in commercial law so as to ensure that people who have committed to existing courses are not
disadvantaged, is not in our view an acceptable statement of the process by which to introduce fundamental
changes to core academic requirements for registration to achieve a seamless transition. Such changes would
need to be a much longer term aspirational goal. In the short to medium term, continuity of the approach to
“commercial law” requirements is essential to ensure that:

existing commitments are appropriately ‘grandfathered’ under the new regime; and

tax practitioners can clearly demonstrate that they meet the requirements when completing new
applications for registration now, and in the short term following expiry of the transitional registration
options after 31 August 2010.

Any longer term reform process would require a clear future start date for the new rules (e.g. apply to
applications made after a certain date), and would need to allow adequate time for academic institutions to
customise qualifications to meet the requirements, based a clear pronouncement from the Board on content and
course length, following consultation on a detailed discussion paper on those matters. The start date should be
no earlier than 3 years from 1 March 2010 (which is the transition period allowed in item 205(a)(iii) of the
Regulations for a course in commercial law). If such an approach was taken to future reform of the academic
requirements, the Institute would support a debate on whether three (3) distinct commercial law subjects are
desirable as the academic benchmark for decades to come.

In terms of the potential direction of debate on the design of future academic requirements, our initial
observation is that a high entry level may be a barrier to entry and competition, which may not be a desirable
outcome from a consumer protection perspective, nor in the interests of enhancing the depth, breadth and
health of the tax profession (tax agents may be forced out of the system). Likewise, in light of the Henry review
recommendations, a simpler future taxation system may also dictate or accommodate for consequential
changes to the academic expectations of tax agents in the long term.

Comparison with legal practice requirements

At paragraph 9, the Board states that the “depth of study required under the TASA is far less than that required
to engage in legal practice”. The Institute considers that this statement is inappropriate as it makes an
irrelevant comparison to the requirements for legal practice as a lawyer. It is not relevant given the vast
difference in practice areas between lawyers and the spectrum of registered tax agents. As it is not instructive
as to what is required for a tax agent, we believe the sentence should be removed from the ED.

Significance of tax and accounting to tax agents

In our view, the overall flavour of the ED overstates the significance of commercial law knowledge to a tax agent
relative to the importance of knowledge of tax laws and accountancy principles, which in our view are arguably
the core skills of a tax agent. Increasingly, tax compliance is being linked to accounting, and there is therefore a
growing convergence between accounting principles and the tax treatment of dealings, for example
Consolidations and Taxation of Financial Arrangements (TOFA).

We believe that the tax/accounting link should be a much more prevalent message reflected in the series of
EDs on academic requirements. We will be providing comments to the Board on the newly released ED on “a
course in basic accountancy principles” over the coming weeks, however our initial observation is that the
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requirement for the equivalent of one (1) semester subject is inadequate (particularly when compared with three
(3) semester subjects in commercial law).

Examinations

In the Institute’s view, the ED contains some inconsistent and unexpected statements regarding the need for a
course assessment to comprise examinations. Our comments in relation to this ED are equally relevant to the
other two EDs below, which contain similar statements.

At paragraph 20, the Board indicates that each course component should employ a mix of assessment
practices including tests, examinations, problem based assignments, essays and reports, and computer based
assessment tasks. The Board then states at paragraph 21, that not every one of these need be present in an
approved course.

The Board then determines, in paragraphs 24, 26 and 36, that the assessment must be sufficient to ensure the
Board that there has been a test or examination, and that at least 40 per cent of the assessment must be done
under independent supervision.

In relation to the need for an examination, the Institute notes that the requirement for a written examination
under the former regime was dispensed with in 2005 by the Income Tax Amendment Regulations 2005 (No. 3)
(SLI no. 117 of 2005). The ES to those Regulations stated that the previous regulation 156 required the
completion of a course of study by way of ‘written examination’ for the purpose of registration as tax agent.
However, recognising that many educational institutions use forms of assessment other than written
examinations, the amendment removed references to ‘written examination’ so that other forms of assessment
may be recognised (sub-regulation 156(3), (4) and (5)).

The Institute requests the Board to clarify the apparently inconsistent statements in the EDs, and to confirm that
examinations (or at least ‘written examinations’) are not required.

2. ED on course in Australian taxation law
Duration of course

The Institute notes that the Board requires a “course in Australian taxation law” to be the equivalent of two (2)
university level subjects in taxation law together amounting to a total of 200 to 260 hours of study and tuition
(paragraph 12 of the ED).

We note however that the Board acknowledges at paragraph 11, that the former requirements under the old law
and the Tax Agent’s Registration Guidelines were only 120 hours.

While we believe that the Institute’s CA program requirements for admission as a CA would meet the new
requirement of the equivalent of two (2) taxation law subjects, we reiterate the points that we raised above in the
context of changes to the commercial law requirements. That is, we note that the Board contemplates that its
requirements extend beyond the content of current offerings at most tertiary providers and that the Board
intends to take “a progressive approach” to these changes (paragraph 10), as it does for the proposed changes
to the commercial law requirements. As we stated above, we consider that the introduction of fundamental
changes to core academic requirements for a course in taxation law to qualify for registration as a tax agent
must be done on a longer-term basis, through a comprehensive, transparent, prospective reform process
following consultation on the design, and with appropriate transitional measures. In the short to medium term,
continuity of the past approach to “Australian taxation law” requirements is essential for the reasons stated
above.
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Provider of the course

At paragraph 9, the Board states that it is not expected that all the components of the course would necessarily
be from the same provider, nor be completed at the same level in the tertiary sector, and that many
permutations may be possible. It would be helpful if the Board could also indicate whether there is a limit or cap
on the number of providers.

One matter that is not clear is whether the course provider must be an accredited educational institution for the
course to qualify as “the appropriate tertiary level (or equivalent)” as mentioned in paragraph 9. We therefore
request the Board to provide clarification on whether an in-house course at the appropriate level could qualify,
e.g. an internal training course offered by a Big Four firm, or whether the course needs to be provided by an
external educational institution.

Furthermore, we would also be interested in knowing whether the Board intends to list relevant providers
(exhaustively or non-exhaustively) in order to understand the Board’s proposed approach to the approval of
courses. The Note in items 202 to 205 of Schedule 2 to the Regulations confirms that “[tjhe Board may approve
a degree, award or course by an approval process, an accreditation scheme, or by other means”.

In a similar vein, it would be appropriate for the Board to provide guidance on whether qualifications from
overseas universities or educational institutions can satisfy the requirements for an approved course.

Topics

The topics to be covered in the course in Australian taxation law are outlined at paragraph 7, and include a
broad range of taxation law areas, including taxation of superannuation, goods and services tax (GST), capital
gains tax (CGT) and fringe benefits tax (FBT).

The Institute notes that many tax agents will have conditional registrations as specialists who practice within a
limited field of expertise. We request the Board to clarify its expectations regarding the content of the course in
taxation law in relation to specialist tax agents, and the level of detailed knowledge that such specialists will be
required to exhibit in the broad range of taxation law areas outlined, e.g. R&D or customs specialists, or
Quantity Surveyors.

3. ED on course in basic GST/BAS taxation principle s

Our overall comments about the ED on the meaning of “a course in basic GST/BAS taxation principles” relate to
the requirement, at paragraphs 1 and 2, for applicants to have:

been awarded at least a Certificate IV Financial Services (Bookkeeping) or a Certificate IV Financial
Services (Accounting) from a registered training organisation or an equivalent institution; and

successfully completed a course in basic GST/BAS taxation principles that is approved by the Board.

Information from members has indicated that the Board is requiring CAs to undertake these courses even
though they have already completed a university degree (usually in accountancy) and the CA program (a post-
graduate qualification).

We believe that it would be appropriate for the Board to provide further clarification or detail in the ED to allow a
practitioner, such as a CA, to confirm that their qualifications would be taken to satisfy all of the educational
requirements for BAS agent registration, including the course in basic GST/BAS taxation principles.
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Specifically, we would appreciate if the Board could confirm that the Institute’s CA requirements are at least
equivalent to the Certificate courses, and that the CA Program is taken to satisfy the requirement for a course in
basic GST/BAS taxation principles.

If you have any queries regarding the contents of this submission, please contact Donna Bagnall on (02) 9290
5761 to discuss.

Yours sincerely

Tax Counsel
The Institute of Chartered Accountants in Australia



