
 

 
 
 
 

 

7 June 2010 
 
 
 
Mr Mark Maskell 
Secretary 
Tax Practitioners Board 
PO Box 9825 
PENRITH  NSW  2740 
 
By email:  tpbwebsite@ato.gov.au 
 
 
 
Dear Mark 
 
Submission on Exposure Draft Information Sheets - C ode of Professional Conduct and 
‘Fit and Proper Person’  
 
The Institute of Chartered Accountants in Australia (the Institute) welcomes the opportunity to 
make a submission to the Tax Practitioners Board (Board) on the Exposure Draft Information 
Sheets on the Code of Professional Conduct (Code) and the meaning of ‘Fit and Proper 
Person’. 
 
Our comments on each of the Exposure Drafts (EDs) are outlined separately below. 

 
1. ED on Code of Professional Conduct 
 
Competence (Principle 7) 
 
In relation to what measures a tax agent or BAS agent can adopt to ensure a tax agent service 
provided on their behalf is provided competently, paragraph 77 states that the “tax agent or 
BAS agent must ensure that the provider of the service has appropriate skills and experience, 
and that any work performed is adequately supervised or otherwise reviewed”. The footnote to 
this quote refers to paragraph 3.43 of the Explanatory Memorandum (EM). 
 
However, this discussion while accurate, needs to include a clear reference to the scope for 
outsourcing to contractors and the fact that the competence requirement is replaced by a 
different test.  
 
Importantly, the use of contractors is specifically contemplated, as paragraph 3.42 of the EM 
clearly acknowledges, stating that the “entities that agents may engage to provide tax agent 
services on their behalf are not limited to individuals who are their employees or under their 
supervision and control”. 
 
Section 50-30(5) of the Tax Agent Services Act 2009 (the Act) expressly provides an 
exception to the requirement for “supervision and control”, such that a tax agent or BAS agent 
will not be in breach of the civil penalty provision prohibiting the signing of declarations for 
work prepared by another entity if they “took reasonable steps to ensure the accuracy of the 
document.” 
 
We submit that the ED should be amended to insert a reference to both section 50-30(5) of 
the Act, and paragraph 3.42 of the EM so that the “reasonable steps” exception in the civil 
paragraph 3.42 of the EM so that the “reasonable steps” exception in the civil penalty 
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provision, and the clarification in the EM regarding the permissibility of ‘contractors’, is clearly 
covered in the ED under this topic. 
 
Reasonable care in ascertaining client’s state of a ffairs (Principle 9) 
 
This principle is about the duty to take reasonable care in ascertaining a client’s state of affairs.  Paragraph 
91 states that this duty requires a tax agent or BAS agent to “take care beyond placing complete reliance 
on the accounts prepared by an unqualified person without questioning the correctness of the calculations” 
(emphasis added).  We are concerned about the use of the expression “unqualified person” in that the 
reference regarding ‘qualifications’ suggests a requirement that signed statutory accounts may be 
necessary before an agent can rely on the information in accounts provided to them by a client.  In our 
view, this would not be practical or reasonable. We recommend that the Board reconsider the use of the 
expression, or clarify what is intended by it. 
 
In addition, at paragraph 92, the Board states that as a general rule, where the review of information is 
“scoped out” by an engagement letter, then there is no requirement to review or examine the accuracy of 
the information.   However, at paragraph 93, in the context of information provided by a client, the Board 
notes that there could be exceptions to this rule, where the tax agent or BAS agent “must make reasonable 
enquiries as to the completeness or correctness/accuracy of that information”.   
 
Our members have expressed concern that this is difficult in practice to apply and creates tensions in terms 
of knowing how much needs to be done (to balance the client’s needs and the Board’s standards), as it 
may only be through the exercise of review that you can identify any grounds to doubt the information 
received from a client, which would otherwise be taken at face value.  Any further guidance or clarification 
that the Board could provide on circumstances that could create an exception to the ability to rely on a 
“scope out” of work under an engagement letter is necessary. For the ED to have ambiguous broad 
language about “grounds to doubt” is problematical. 
 
Furthermore, as paragraphs 93 - 95 only relate to information provided by a client, it is appropriate for the 
Board to comment specifically on the position regarding information provided by a third party expert.  
Review of a third party expert’s work would be a much more onerous exercise if it were necessary, so 
should not ordinarily be required.  On this basis, we believe that the Board should acknowledge that the 
general position is that if a tax agent is dealing with a reputable, independent expert, the agent can accept 
their work at face value, absent any prior experience to the contrary (in line with Example 3.14 in the EM).  
 
Reasonable care to ensure the taxation laws are app lied correctly (Principle 10) 
 
The ED takes a fairly simplistic approach to this duty, and only addresses the level of reasonable care 
required to work out whether the law has been applied correctly to the circumstances.  
 
It is pivotal, we submit, for the words of paragraph 3.56 of the EM to be included in the ED itself, rather than 
being omitted or not referred to, namely: 
 

“3.56 This provision does not require agents to determine the correct application of the law, rather 
it requires agents to take reasonable care to ensure the correct interpretation and application of the 
law.” (emphasis added) 

 
We recommend that this inclusion be inserted either before or after the existing paragraph 11 of the ED. 
 
The ED then needs to consider and recognise that there will often not be an unambiguously “correct” view 
of the law in any event. In the tax law, there will often be uncertainty due to, amongst other things: 
 

a) confusing law in relation to a particular issue; 
b) various segments of the law which need to interact in relation to a particular matter not being fully 

integrated or aligned; 
c) issues relating to ATO discretions where the tax agent might form a view as to the appropriate 

exercise of the ATO discretion; 
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d) operation of anti-avoidance rules such as Part IVA which look to factors such as the dominant 
purpose of a taxpayer and are affected further by ATO discretions. 
 

The ED should note also that the tax law provides that, in relation to areas of uncertainty, taxpayers may 
take reasonably arguable positions without the risk of taxation penalties. 
 
In addition, the ED should acknowledge that there might be circumstances where the application of the law 
is unclear and the tax agent and taxpayer may have differing views of the correct treatment (especially in 
the cases of sophisticated clients).  The tax agent should be able to act as the taxpayer's agent in these 
cases, even where the tax agent may believe that a different tax treatment is the better view. The 
determination of the "correct" application of the taxation laws is ultimately the task of the courts. 
 
The ED should highlight that in these circumstances the requirement is to take reasonable care and that 
the sanction applies where there is no reasonable care.  
 
Confidentiality (Principle 6) 
 
Paragraph 51 states that “the Privacy Act 1988 requires that organisations are required to observe these 
standards”, meaning applying the National Privacy Principles. Our understanding is that the National 
Privacy Principles apply to businesses (including non-profit organisations) with an annual turnover of more 
than $3 million and health service providers. 
 
Businesses with an annual turnover of $3 million or less are exempt from the Privacy Act requirements 
unless one of the following statements is true for the business: 
 

• it is related to another business (for example its holding company or a subsidiary) that has an 
annual turnover of more than $3 million; 

• it provides a health service and holds health records; 
• it discloses personal information for a benefit service or advantage; 
• it provides someone else with a benefit, service or advantage to collect personal information; 
• it is a contracted service provider for a Commonwealth contract. 

 
On this basis, we consider that it is not entirely accurate to state that all organisations are required to apply 
the National Privacy Principles. There would presumably be many registered tax agents and BAS agents 
who would not meet the above criteria.  We recommend that the ED be clarified to this effect. 
 
 Honesty and integrity – Trust accounts (Principle 3) 
  
The Institute would encourage the Board to require that agents’ trust accounts be audited.  The reasons for 
this are two-fold: (a) an audit of the integrity of the trust account is necessary to ensure that the fiduciary 
obligations are being fulfilled; and (b) an audit is necessary to achieve a level playing field within the tax 
profession. Some States such as Queensland1 require trust accounts to be audited, however such laws are 
not in place Australia-wide.   
 
As the Board also acknowledges in the ED at paragraph 27, some professional bodies, such as the 
Institute, have promulgated rules about how members are to deal with client funds, but these are not 
profession-wide.  
 
For example, the joint Miscellaneous Professional Statement of the Institute and CPA Australia, APS 10: 
Trust Accounts requires a member who holds or receives trust money to:  

·  Establish and continue to maintain trust bank account(s) and trust account(s) and to keep trust 
account records secure 

                                                      
1 Trust Accounts Act (Qld) 1973 
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·  Ensure there are adequate internal control safeguards and procedures in place  
·  Arrange for the trust account(s) and trust account records to be audited annually. 

Tax professionals and their firms who are not subject to these ethical requirements are placed at a cost-
competitive and time/resource-competitive advantage over other firms who are complying with such 
standards. 
 
For this reason, and in the interests of consumer protection and professionalism, we submit that annual 
trust account audits should be mandatory for all tax agents and BAS agents. 
 
Professional Indemnity insurance (Principle 13)  
 
The Institute encourages the Board to require that all tax agents and BAS agents have Professional 
Indemnity (PI) insurance. We would welcome the opportunity to provide further input into the Board’s 
consultation on the design of the PI requirements as the Institute has such requirements in place for our 
members.  We look forward to reviewing and commenting on the PI Insurance Exposure Draft discussion 
paper which the Board has indicated it expects to release over the coming weeks.  
 
  
2. ED on ‘Fit and Proper Person’  
 
Our overall comments about the ED on ‘Fit and Proper Person’ relate to its interaction with the obligation of 
registered tax agents to notify the Board in the event of a change in circumstances:  section 30-35(4) of the 
Act. 
 
In relation to registered tax agent entity, one such change in circumstances is if the partnership or company 
ceases to meet one of the Board’s tax practitioner registration requirements: section 30-35(1)(a), (2)(a) and 
(3)(a).  
 
One of the tax practitioner registration requirements for a partnership or a company is that each partner or 
director respectively must be a “fit and proper person”: section 20-5(2) and (3).   
 
Failure to notify the Board will leave the registered tax agent entity exposed to sanction for breaching that 
section of the Code, as well as the more general obligation under section 30-10(2) which states that “[y]ou 
must comply with the taxation laws in the conduct of your personal affairs”, and potentially a breach of 
section 8C of the Taxation Administration Act 1953.  
 
When deciding whether a partner or director is a “fit and proper person”, the Board must have regard to, 
amongst other factual matters, whether the individual is of good fame, integrity and character: section 20-
15.   As the ED demonstrates, the Board will look to the cases to make this determination and will then 
form its view on a question of law, by applying the relevant legal principles as enunciated in the ED. 
 
Our concern is that, for a registered tax agent entity to comply with the obligation to notify, and specifically 
to confirm that each of its partners or directors respectively continues to meet the tax practitioner 
registration requirements, it must similarly decide whether those individuals remain fit and proper persons.  
This exercise would involve determining whether the individual partners or directors continue to be of “good 
fame, integrity and character”. 
 
Paragraphs 47 - 49 of the ED outline circumstances when an individual’s acts or omissions in relation to 
their own taxation affairs may warrant a conclusion that the individual is not of sufficient good fame, 
integrity and character as to be considered a ‘fit and proper person’. Our observation is that the ED does 
not provide practical guidance to registered tax agent entities to assist them to recognise the particular 
point in time when a partner or director ceases to be of good fame, integrity and character.   
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This in our view is a significant omission from the ED, having regard to the fact that an entity’s failure to 
notify the Board within 30 days of becoming aware or of when it ought to have become aware that the 
director ceased to be a fit and proper person, is an offence under the Taxation Administration Act.  For 
larger tax agent entities, this obligation could impose substantial compliance costs, particularly in 
monitoring the acts or omissions referred to in paragraph 57 of the ED as illustrating matters that can 
reflect adversely on fitness and propriety.  
 
The key challenge in the law (arguably an anomaly) seems to be that as “fit and proper person” is a legal 
concept developed by case law, the determination of whether someone is a “fit and proper person” by 
reference to those principles is a question of law.   
 
The Institute therefore requests further administrative clarification from the Board on this point, in particular 
on the extent to which entities need to go to make such a decision regarding their individual partners’ or 
directors’ acts or omissions, recognising that: 
 

·  the duty to notify the Board effectively imposes an obligation on entities to make a conclusion on a 
matter of law regarding the ‘fit and proper person’ test; and 

·  in practice, these judgements may often necessarily be made without the benefit of access to all 
relevant facts.    

 
 
If you have any queries regarding the contents of this submission, please contact Donna Bagnall of the 
Institute on (02) 9290 5761 to discuss. 
 
 
Yours sincerely 
 

 
 
Yasser El-Ansary 
Tax Counsel 
The Institute of Chartered Accountants in Australia  


